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§ 240.16c–2 Transactions effected in 
connection with a distribution. 

Any transaction shall be exempt 
from section 16(c) of the Act to the ex-
tent necessary to render lawful any 
sale made by or on behalf of a dealer in 
connection with a distribution of a sub-
stantial block of securities, where the 
sale is represented by an over-allot-
ment in which the dealer is partici-
pating as a member of an underwriting 
group, or the dealer or a person acting 
on the dealer’s behalf intends in good 
faith to offset such sale with a security 
to be acquired by or on behalf of the 
dealer as a participant in an under-
writing, selling, or soliciting-dealer 
group of which the dealer is a member 
at the time of the sale, whether or not 
the security to be acquired is subject 
to a prior offering to existing security 
holders or some other class of persons.

§ 240.16c–3 Exemption of sales of secu-
rities to be acquired. 

(a) Whenever any person is entitled, 
incident to ownership of an issued se-
curity and without the payment of con-
sideration, to receive another security 
‘‘when issued’’ or ‘‘when distributed,’’ 
the sale of the security to be acquired 
shall be exempt from the operation of 
section 16(c) of the Act: Provided, That: 

(1) The sale is made subject to the 
same conditions as those attaching to 
the right of acquisition; 

(2) Such person exercises reasonable 
diligence to deliver such security to 
the purchaser promptly after the right 
of acquisition matures; and 

(3) Such person reports the sale on 
the appropriate form for reporting 
transactions by persons subject to sec-
tion 16(a) of the Act. 

(b) This section shall not exempt 
transactions involving both a sale of 
the issued security and a sale of a secu-
rity ‘‘when issued’’ or ‘‘when distrib-
uted’’ if the combined transactions re-
sult in a sale of more securities than 
the aggregate of issued securities 
owned by the seller plus those to be re-
ceived for the other security ‘‘when 
issued’’ or ‘‘when distributed.’’

§ 240.16c–4 Derivative securities. 
Establishing or increasing a put 

equivalent position shall be exempt 
from section 16(c) of the Act, so long as 

the amount of securities underlying 
the put equivalent position does not 
exceed the amount of underlying secu-
rities otherwise owned.

ARBITRAGE TRANSACTIONS

§ 240.16e–1 Arbitrage transactions 
under section 16. 

It shall be unlawful for any director 
or officer of an issuer of an equity secu-
rity which is registered pursuant to 
section 12 of the Act to effect any for-
eign or domestic arbitrage transaction 
in any equity security of such issuer, 
whether registered or not, unless he 
shall include such transaction in the 
statements required by section 16(a) 
and shall account to such issuer for the 
profits arising from such transaction, 
as provided in section 16(b). The provi-
sion of section 16(c) shall not apply to 
such arbitrage transactions. The provi-
sions of section 16 shall not apply to 
any bona fide foreign or domestic arbi-
trage transaction insofar as it is ef-
fected by any person other than such 
director or officer of the issuer of such 
security. 

(Secs. 4, 12, 13, 15, 16, 19, 24, 48 Stat. 77, 892, 
894, 895, 896, 85, as amended, 901; 15 U.S.C. 77d, 
78l, 78m, 78o, 78p, 77s, 78x) 

[30 FR 2025, Feb. 13, 1965]

PRESERVATION OF RECORDS AND RE-
PORTS OF CERTAIN STABILIZING AC-
TIVITIES

§ 240.17a–1 Recordkeeping rule for na-
tional securities exchanges, na-
tional securities associations, reg-
istered clearing agencies and the 
Municipal Securities Rulemaking 
Board. 

(a) Every national securities ex-
change, national securities association, 
registered clearing agency and the Mu-
nicipal Securities Rulemaking Board 
shall keep and preserve at least one 
copy of all documents, including all 
correspondence, memoranda, papers, 
books, notices, accounts, and other 
such records as shall be made or re-
ceived by it in the course of its busi-
ness as such and in the conduct of its 
self-regulatory activity. 

(b) Every national securities ex-
change, national securities association, 
registered clearing agency and the Mu-
nicipal Securities Rulemaking Board 
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shall keep all such documents for a pe-
riod of not less than five years, the 
first two years in an easily accessible 
place, subject to the destruction and 
disposition provisions of Rule 17a–6. 

(c) Every national securities ex-
change, registered securities associa-
tion, registered clearing agency and 
the Municipal Securities Rulemaking 
Board shall, upon request of any rep-
resentative of the Commission, 
promptly furnish to the possession of 
such representative copies of any docu-
ments required to be kept and pre-
served by it pursuant to paragraphs (a) 
and (b) of this section. 

[45 FR 79426, Dec. 1, 1980]

§ 240.17a–2 Recordkeeping require-
ments relating to stabilizing activi-
ties. 

(a) Scope of section. This section shall 
apply to any person who effects any 
purchase of a security subject to 
§ 242.104 of this chapter for the purpose 
of, or who participates in a syndicate 
or group that engages in, ‘‘stabilizing,’’ 
as defined in § 242.100 of this chapter, 
the price of any security; or effects a 
purchase that is a ‘‘syndicate covering 
transaction,’’ as defined in § 242.100 of 
this chapter; or imposes a ‘‘penalty 
bid,’’ as defined in § 242.100 of this chap-
ter: 

(1) With respect to which a registra-
tion statement has been, or is to be, 
filed pursuant to the Securities Act of 
1933 (15 U.S.C. 77a et seq.); or 

(2) Which is being, or is to be, offered 
pursuant to an exemption from reg-
istration under Regulation A (§§ 230.251 
through 230.263 of this chapter) adopted 
under the Securities Act of 1933 (15 
U.S.C. 77a et seq.); or 

(3) Which is being, or is to be, other-
wise offered, if the aggregate offering 
price of the securities being offered ex-
ceeds $5,000,000. 

(b) Definitions. For purposes of this 
section, the following definitions shall 
apply: 

(1) The term manager shall mean the 
person stabilizing or effecting syn-
dicate covering transactions or impos-
ing a penalty bid for its sole account or 
for the account of a syndicate or group 
in which it is a participant, and who, 
by contract or otherwise, deals with 
the issuer, organizes the selling effort, 

receives some benefit from the under-
writing that is not shared by other un-
derwriters, or represents any other un-
derwriters in such matters as main-
taining the records of the distribution 
and arranging for allotments of the se-
curities offered. 

(2) The term exempted security means 
an exempted security as defined in sec-
tion 3(a)(12) of the Act, including secu-
rities issued, or guaranteed both as to 
principal and interest, by the Inter-
national Bank for Reconstruction and 
Development. 

(c) Records relating to stabilizing, syn-
dicate covering transactions, and penalty 
bids required to be maintained by man-
ager. Any person subject to this section 
who acts as a manager and stabilizes or 
effects syndicate covering transactions 
or imposes a penalty bid shall: 

(1) Promptly record and maintain the 
following separately retrievable infor-
mation, for a period of not less than 
three years, the first two years in an 
easily accessible place; Provided, how-
ever, That if the information is in a 
record required to be made pursuant to 
§ 240.17a–3 or § 240.17a–4, or otherwise 
preserved, such information need not 
be maintained in a separate file if the 
person can sort promptly and retrieve 
the information as if it had been kept 
in a separate file as a record made pur-
suant to, and preserves the information 
in accordance with the time periods 
specified in, this paragraph (c)(1): 

(i) The name and class of any secu-
rity stabilized or any security in which 
syndicate covering transactions have 
been effected or a penalty bid has been 
imposed; 

(ii) The price, date, and time at 
which each stabilizing purchase or syn-
dicate covering transaction was ef-
fected by the manager or by any par-
ticipant in the syndicate or group, and 
whether any penalties were assessed; 

(iii) The names and the addresses of 
the members of the syndicate or group; 

(iv) Their respective commitments, 
or, in the case of a standby or contin-
gent underwriting, the percentage par-
ticipation of each member of the syn-
dicate or group therein; and 

(v) The dates when any penalty bid 
was in effect. 

(2) Promptly furnish to each of the 
members of the syndicate or group the 
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